






 

ERIE BOULEVARD HYDROPOWER, L.P. 
  200 Liberty Street, 14th Fl., New York, NY 10281  
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October 13, 2022 
 
VIA ELECTRONIC MAIL 
 
Robert Leslie 
General Counsel 
Hudson River – Black River Regulating District 
575 Broadway – Third Floor 
Albany, NY 12207 
 
Dear Mr. Leslie: 
 

I am writing in response to your recent e-mail communications to Erie Boulevard 
Hydropower, LP (“Erie”) regarding the operating agreement between Erie and the Hudson River 
– Black River Regulating District (“District”).  The intent of the parties’ current Reservoir 
Operating Agreement (“Operating Agreement”) is to cooperate in the operation of the District’s 
Great Sacandaga Lake to maximize Erie’s generation at the E.J. West Hydropower Project (“E.J. 
West”).  The Operating Agreement expires on December 31, 2022.   

 
For several years, Erie and the District have been engaged in discussions regarding the 

value of the Great Sacandaga Lake’s regulation of flows to E.J. West.  The Operating Agreement 
includes a compensation structure to capture the benefits of the headwater to E.J. West 
operations.  Your recent correspondence characterized Erie’s compensation to the District for 
these benefits as “water rights payments” and the District recently provided an appraisal for what 
the District believes is the fair market value of the water releases. 

 
  As we have communicated to you, Erie believes that its payments to the District for 

headwater benefits assessed by the Federal Energy Regulatory Commission (“FERC”) under 
Section 10(f) of the Federal Power Act (“FPA”) already incorporates the value of—and 
appropriately compensates the District for—the water utilized by Erie for generation at E.J. 
West.  Accordingly, Erie maintains that the separate charge the District seeks to assess for the 
value of the water to generation at E.J. West is duplicative and inconsistent with federal law.  
 

I. Erie Boulevard Pays For the District’s Upstream Facilities Through Its FERC-
Assessed Headwater Benefits Payments. 

 
Prior to the FERC licensing of the District’s Conklingville Dam and Great Sacandaga 

Lake in 2002,1 Erie and its predecessors compensated the District for the use and benefits 
provided by the District’s facilities through the payment mechanism set forth in the parties’ 
Operating Agreement.  The Operating Agreement was executed in 1927 and renegotiated in 1980 
before the parties entered into the current version in 2003, which they amended in 2006.  The 

 
1  Hudson River-Black River Regulating District, 100 FERC ¶ 61,319 (2002) (order issuing an original 
license to the District for the Conklingville Dam and Great Sacandaga Lake as the Great Sacandaga Lake 
Project, No. 12552) (Great Sacandaga Lake License). 
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parties’ comprehensive licensing Settlement Agreement, executed in 2000, expressly carved out 
the District’s assessment of all use by and benefits to Erie for Great Sacandaga Lake releases.2  
Rather, the parties anticipated that the District would invoice downstream water users through 
state procedures outside of the FERC licensing proceedings.3  The Settlement Agreement does 
not treat Erie’s reimbursement for water and benefits as separate issues, as the District maintains.   

 
Indeed, the Settlement Agreement includes “charges to Erie for the E.J. West Project’s 

use of head and water” as part of Erie’s overall reimbursement to the District for “operations and 
maintenance expenses associated with [the District’s] operation of the Conklingville Dam and 
Great Sacandaga Lake.”4  FERC approved the Settlement Agreement,5 but denied the District’s 
request for clarification that FERC’s approval of the Settlement Agreement encompassed 
approval of the District’s assessment procedures—which FERC characterized as headwater 
benefits and did not distinguish water use.6  FERC invited the parties to submit the assessment 
for FERC approval,7 but the parties did not submit the then-effective Operating Agreement 
(1980) nor the subsequently negotiated Operating Agreement (2003) for FERC approval of the 
assessment contemplated therein.   
 

FERC subsequently initiated a headwater benefits determination to compute the value of 
the District’s releases to the projects downstream of the District’s facilities.  FERC issued orders 
in 2012 determining those headwater benefits, from 2002 (when the District’s facilities were 
licensed) onward, pursuant to Section 10(f) of the FPA.8  Erie has been paying the District for its 
releases from Great Sacandaga Lake pursuant to FERC’s assessment since that time. 

 
Like the Settlement Agreement, the FERC licenses themselves also do not treat Erie’s 

reimbursement for water and benefits as separate issues.  The District’s assertion that a review of 
Standard Articles 11 and 13 of the licenses will “put the issue to bed” is erroneous.  Standard 
Article 11 simply puts the licensees on notice of the obligation to pay headwater benefits under 
FPA Section 10(f) and FERC’s regulations thereunder.  Standard Article 13 allows for third 
party uses of licensed project works as may be ordered by FERC; it is not at all relevant to a 
licensee’s own use of facilities such as the licensed dam and reservoir—which as you point 
out—here are part of the same unit of development.  Moreover, Standard Article 13 is not at all 

 
2  Upper Hudson / Sacandaga River Offer of Settlement § 1.6, Project Nos. 2318-011, et al. (filed Apr. 
12, 2000) (“Settlement Agreement”) (“the potential for reassessment and amendment of the water lease 
costs charged to Erie by the Regulating District for the E.J. West Project has not been addressed in this 
Settlement Offer.”). 
3  Settlement Agreement § 8.4. 
4  Id. 
5  Erie Boulevard Hydropower, L.P., et al., 100 FERC ¶ 61,321 (2002). 
6  Erie Boulevard Hydropower, L.P., et al., 102 FERC ¶ 61,133 at PP 13-14 (2003). 
7  Id. at P 14. 
8  See Hudson River-Black River Regulating District, et al., 140 FERC ¶ 62,089 (order determining 
headwater benefits in the Hudson River Basin), reh’g denied, 141 FERC ¶ 61,227 (2012). 
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applicable to a licensee’s procurement of water rights under state law.  Thus, the licenses 
themselves do not support the District’s assertion that Erie’s payment to the District for the use 
of water rights and water at E.J. West are separate issues. 

 
II. The District Is Not Authorized Under State or Federal Law to Assess a Fee for 

Water. 
 

In your most recent correspondence dated September 21, 2022, you refer to the District’s 
benefits assessments under the Operating Agreement as payments for “water rights.”  Erie 
disagrees that it is obligated to pay the District for water in addition to the FERC-mandated 
payment for headwater benefits.  The District has not provided any legal support for its position 
that it is authorized under state law to assess a fee for water.  The only state law referenced in the 
Operating Agreement is Title 21 of Article 15 of the New York Environmental Conservation 
Law, 15 ECL § 2121, et seq.  FERC has made clear, however, that the District’s assessment of 
fees to Erie and other downstream hydropower project owners under 15 ECL § 2121 et seq. is a 
duplicative and impermissible assessment for headwater benefits.9  The D.C. Circuit confirmed 
that the District’s assessment of fees for any purpose pursuant to 15 ECL §§ 2121, et al. is 
preempted by the FPA.10   
 

III. The District Cannot Divert Its Releases if Erie Does Not Agree to Execute a New 
Operating Agreement. 

 
The assessment of fees contemplated by the Operating Agreement has been superseded 

by FERC’s subsequent assessment of headwater benefits.  Since there is no independent legal 
basis upon which the District can charge for water, the parties are not legally required to renew 
the Operating Agreement or to enter into a new agreement that authorizes the District’s 
assessment of fees to Erie.  Moreover, the District cannot divert its releases around E.J. West, as 
it has threatened to do if the parties do not renew the Operating Agreement, as doing so would 
contravene the Settlement Agreement and the District’s FERC license.  Such diversion would 
also be inconsistent with the assessment and payment of FERC-authorized headwater benefits 
charges relating to E.J. West. 
 

As you noted, the Settlement Agreement—and the District’s FERC license incorporating 
the Settlement Agreement—require the District to operate the Conklingville Dam and Great 
Sacandaga Lake with specific objectives:  to maintain water quality and fish habitat, minimize 
energy losses, enhance whitewater recreation on the Sacandaga River, and provide base flows in 
the Sacandaga River, among other purposes.11  FERC approved headwater benefits charges are 
premised on the District’s compliance with such obligations.  When releasing flows from the 
Great Sacandaga Lake, the District is required to ensure that its releases allow downstream 

 
9  See Hudson River-Black River Regulating District, et al., 140 FERC ¶ 62,089 at PP 5-6 (noting 
FERC’s conclusion that the District’s assessments of downstream hydropower projects for Great 
Sacandaga Lake releases pursuant to New York’s Environmental Conservation Law “were clearly 
assessments for headwater benefits.”). 
10  Albany Engineering Corp. v. FERC, 548 F.3d 1071 (D.C. Cir. 2008). 
11  Settlement Agreement § 3; Great Sacandaga Lake License at Art. 402. 
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licensees to meet their license requirements—including for the licensee of Stewarts Bridge to 
provide a base flow and whitewater flows, a minimum average daily flow below the confluence 
of the Hudson and Sacandaga Rivers, and a base flow below Feeder Dam Project.12  Thus, the 
diversion of flows contrary to these purposes would contradict the agreement of the parties to the 
Settlement Agreement, and be inconsistent with the District’s FERC license, which incorporates 
the Settlement Agreement and is based on the fundamental premise that releases from the 
District’s dam be used for power generation at E.J. West.  In addition, diverting water to 
purposely avoid renewable energy generation would be completely contrary the clean energy 
goals mandated by the State of New York. 

IV. Erie Agrees with the District that Further Evaluation of the Value of a New
Operating Agreement is Warranted.

Notwithstanding Erie’s position that its headwater benefits payments cover all benefits 
provided by the District’s facilities, including for water releases, Erie is continuing to evaluate 
whether there is additional value in entering into a new form of operating agreement with the 
District, which value does not relate to “water rights” covered by the headwaters benefit charges 
Erie already pays.   

Erie appreciates the District’s attention to this matter.  Please contact me with any 
questions. 

Sincerely, 

Justin Glick 
Director, Senior Legal Counsel 
Brookfield Renewable U.S.

12  Settlement Agreement § 3; Great Sacandaga Lake License at Art. 402. 



From: Glick, Justin
To: Robert P. Leslie; kmcauliffe@barclaydamon.com
Cc: John Callaghan; Glick, Justin
Subject: RE: Expiration of Reservoir Operating Agreement
Date: Monday, November 21, 2022 3:37:54 PM

Rob –
 
Thank you for your proposal below. At this time, we do not wish to extend the existing Operating
Agreement beyond its pending expiration. As we laid out in our last letter of October 13, 2022, we
are already compensating the District for the value of the water and the cost of maintaining the
Conklingville Dam through our payment of headwater benefits. If we were to enter into a new
operating agreement with the District, it would need to be based on some other value to be derived
by EJ West.
 
That value, as we see it, derives from the ability to time releases through the EJ West facility.  We
would be open to considering a new agreement that would provide us with such scheduling ability in
exchange for a reasonable fee.  However, the appraisal of the assets commissioned by the District
would not be relevant in determining what compensation should be provided under any new
agreement, as that value is already included in Erie’s headwater benefits payments.  Our initial
internal analysis points toward a valuation of the ability to time releases at $80-100k / year.
 
Separately, we would be interested in understanding the nature of the dispute you intend to present
to FERC. If you could share a copy of the letter it would be appreciated.
 
Please let us know if it would be helpful to discuss.
 
Regards,
 
Justin
 
 
 
Justin Glick
Director, Senior Legal Counsel
 
Brookfield Renewable
200 Liberty Street, 14th FL, New York, NY, 10281
T 646.992.2386 C 503.901.4466
Justin.Glick@brookfieldrenewable.com
www.brookfieldrenewable.com
 

From: Robert P. Leslie <RLeslie@hrbrrd.ny.gov> 
Sent: Wednesday, November 16, 2022 8:21 AM
To: Glick, Justin <Justin.Glick@brookfieldrenewable.com>; kmcauliffe@barclaydamon.com
Cc: John Callaghan <JCallaghan@hrbrrd.ny.gov>
Subject: Expiration of Reservoir Operating Agreement
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IS SAFE. Please report suspicious emails here 
ATTENTION COURRIEL EXTERNE: NE CLIQUEZ PAS SUR LES LIENS OU N’OUVREZ PAS LES PIECES JOINTS A MOINS
DE SAVOIR QUE LE CONTENU EST SECURISE. Veuillez nous aviser ici de tout courriel suspect.

Justin & Kevin,
 

Tomorrow (Thursday, November 17th) will mark forty-five (45) days before the expiration of the
reservoir operating agreement between Erie Boulevard Hydropower LP and the Regulating District.
We remind Erie that, to date, Erie has failed to provide an appraisal establishing the value of the
Regulating District assets utilized to generate at E.J. West. Neither has Erie provided any comment
challenging the Regulating District’s valuation of such assets. As such, we thought it timely to loop
back with you.
 
Should Erie ultimately reply to the Regulating District’s 10/28/22 offer, indicating that it wishes to
extend the expiring agreement in the interest of negotiating a new agreement in good faith, the
Executive Director has, at the Regulating District Board’s November 9, 2022 regular meeting, sought
authorization to extend the existing agreement for an additional six months to June 30, 2023. The
Board voted unanimously to extend the agreement to allow additional time for good faith
negotiations.
 
Second, we have prepared a letter to the Federal Energy Regulatory Commission (FERC). As provided
in the license for Conklingville, and the Offer of Settlement, parties shall report to FERC any dispute
and, if the parties have not resolved the dispute through informal measures, the licensee shall
petition FERC for assistance resolving said dispute. Absent an extension and resumption of good
faith negotiations, we contemplate asking the Regulating District Board, at its January 10, 2023
meeting, to authorize staff to file such a petition. In light of the forty-five (45) day notice
requirement, the Regulating District anticipates filing the letter drafted with FERC no later than

Monday, November 28th.
 

The Regulating District’s offices are closed Thursday, November 24th and Friday, November 25th for
Thanksgiving. Given the schedule described above, we’d appreciate a reply no later than close of

business on Wednesday, November 23rd.  We’re also happy to participate in a call to discuss if you
think that would be helpful.
 
 

Robert Leslie
General Counsel
 
Hudson River - Black River Regulating District
575 Broadway - Third Floor, Albany, NY 12207
 
(518) 465-3491 office I (518) 598-8280 mobile I rleslie@hrbrrd.ny.gov
 
www.hrbrrd.ny.gov
 
IMPORTANT: This e-mail message and any attachments contain information intended for the exclusive use of the individual(s)
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or entity to whom it is addressed and may contain information that is proprietary, privileged, confidential and/or exempt from
disclosure under applicable law. If you are not the intended recipient, you are hereby notified that any viewing, copying,
disclosure or distribution of this information may be subject to legal restriction or sanction. Please immediately notify the
sender by electronic mail or notify the System Administrator by telephone (518)465-3491 or e-mail (hrao@hrbrrd.com) and
delete the message. Thank you
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	1927 - 11 14 1927 NY Power & Light ROA Conklingville
	1939 - 01 05 1939 NY Power & Light ROA Conklingville
	1949 - 09 21 1949 NY Power & Light ROA Conklingville
	1971 - 12 28 1971 Nimo ROA Conklingville
	1980 - 06 17 1980 Nimo ROA Conklingville
	2003 - 07 01 2003 ROA with Erie Blvd Hydropower at Conklingville
	2003 - 07 01 2003 ROA With Erie Exhibit A to 07 01 2003 ROA - Mutual Release
	2003 - 07 01 2003 ROA With Erie Exhibit B to 07 01 2003 ROA - Stillwater Reservoir Letter Agreement
	2006 - 05 19 2006 First Amendment to ROA - Fully Executed
	2021 - 06 16 2021 SECOND AMENDMENT TO RESERVOIR OPERATING AGREEMENT One Year Extender Executed
	2022 - 06 29 2022 Third Amendment to ROA - Fully Executed

